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[6450-01-M] 
DEPARTMENT OF ENERGY 
Economic Regulatory Administration 


[10 CFR Part 211] 


{Docket No. ERA-R-78-20] 


SPECIAL SET-ASIDE PROCEDURES FOR MIDDLE 
DISTILLATES 


Proposed Rulemaking; Public Hearing 


AGENCY: Economic Regulatory Ad- 
ministration, Department of Energy. 


ACTION: Notice of proposed rulemak- 
ing and public hearing. 


SUMMARY: The Economic Regula- 
tory Administration (ERA) of the De- 
partment of Energy (DOE) proposes 
to amend the Mandatory Petroleum 
Allocation Regulations (10 CFR Part 
211) to reinstate, by the adoption of a 
special rule No. 6, set-aside procedures 
for middle distillates to be adminis- 
tered by the State energy offices and 
DOE regional offices for the period 
from the date of issuance of the final 
rule adopted in this proceeding 
through March 31, 1979. The proposal 
would permit wholesale purchaser- 
consumers and end-users who have 
made unsuccessful efforts to obtain 
supplies for an emergency or hardship 
to acquire that volume required to 
meet their certified requirements. 


DATES: Comments by December 20, 
1978; requests to speak by November 
27, 1978, 4:30 p.m.; hearing date: De- 
cember 7, 1978, 9:30 a.m. 


ADDRESS: Comments, requests to 
speak, copies of oral statements to: De- 
partment of Energy, Economic Regu- 
latory Administration, Office of Public 
Hearing Management, Docket No. 
ERA-R-78-20, -Room 2313, 2000 M 
Street NW., Washington, D.C. 20461; 
Hearing location: Room 2105, 1000 M 
Street NW., Washington, D.C. 20461. 


FOR FURTHER INFORMATION 
CONTACT: 


- Robert C. Gillette (Hearing Proce- 
dures), Economic Regulatory Admin- 
istration, Room 2222A, 2000 M 
Street NW., Washington, D.C. 20461, 
202-254-5201. 


William L. Webb (Office of Public 
Information), Economic Regulatory 
Administration, Room B110, 2000 M 
Street NW., Washington, D.C. 20461, 
202-634-2170. 


William E. Caldwell (Regulations 
and Emergency Planning), Economic 
Regulatory Administration, Room 
2304, 2000 M Street NW., Washing- 
ton, D.C. 20461, 202-254-8034. 


Jack O. Kendall (Office of General 
Counsel), Room 5146B, 1200 Penn- 
sylvania Avenue NW., Washington, 
D.C. 20461, 202-566-9565. 


PROPOSED RULES 
SUPPLEMENTARY INFORMATION: 


I. BACKGROUND 
II. STATE SET-ASIDE PROPOSAL 
III. HEARING AND COMMENT PROCEDURES 
IV. OTHER MATTERS 
I. BACKGROUND 


On June 15, 1976, the Federal 
Energy Administration (FEA) issued 
and submitted to the Congress two 
separate amendments which provided 
for the exemption of middle distal- 
lates from allocation and price con- 
trols. These amendments became ef- 
fective July 1, 1976. 

Despite decontrol, however, in the 
winter of 1976-77 the FEA established 
a State-administered set-aside pro- 
gram to insure that no marketer 
would lose its supply source without 
adequate time to arrange a new suppli- 
er during the transitional period fol- 
lowing removal of controls. (Special 
Rule No. 3, 41 FR 33881, August 11, 
1976.) Under this program, state of- 
fices were enabled to make assign- 
ments to marketers which could dem- 
onstrate an inability to obtain ade- 
quate supplies of middle distillates 
after reasonable efforts in this regard 
and directly to consumers who could 
meet the same hardship criteria that 
had been in effect for the state set- 
aside program prior to the exemption 


_of middle distillates. 


On November 14, 1977 (42 FR 59488, 
November 18, 1977), the Economic 
Regulatory Adminstration (ERA) of 
the Department of Energy (DOE) 
adopted Special Rule No. 5, reinstat- 
ing special set-aside procedures for 
middle distillates for the winter of 
1977-78. The special set-aside proce- 
dures were designed primarily to 
permit ultimate consumers of middle 
distillates who had made unsuccessful 
efforts to obtain supplies for an emer- 
gency or hadrdship to acquire that 
volume necessary to meet their certi- 
fied requirements. 


II. Spectat SET-ASIDE PROPOSAL 


While the middle distillate set-aside 
procedures in effect during the past 
two heating seasons were utilized in 
only a few instances, it is our belief 
that such procedures are an important 
means of insuring adequate supplies of 
middle distillates to consumers to 
meet unforeseen emergency conditions 
or hardship situations. Accordingly, 
the ERA proposes to reinstate a set- 
aside program by adopting a new spe- 
cial rule No. 6 for subpart A of 10 CFR 
Part 211. 

The special procedures proposed 
hereby are essentially the same. as 
those provided by special rule-No. 5 in 
effect last winter. Special rule No. 6 
would provide that, notwithstanding 
the exemption of middle distillates 


form controls, a special set-aside pro- 
gram for middle distillates would be in 
effect from the date of issuance of any 
final rule adopted in this proceeding 
through March 31, 1979, so as to 
permit assignments to marketers and 
consumers by State energy offices or, 
if a State energy office declines admin- 
istration of the procedures, by the ap- 
propriate DOE regional office. 

Within 20 days after the effective 
date of this special rule, each supplier 
would designate for each state within 
which the supplier operates as a prime 
supplier a representative who would 
act on behalf of the prime supplier 
with regard to these special proce- 
dures. The set-aside would constitute 4 
percent of a prime suppler’s estimated 
portion of its total supply of middle 
distillates for the particular month to 
be sold into the distribution system of 
the state for consumption therein. 
The set-aside requirement for a partic- 
ular month would not be carried over 
to the following month if not used, 
and might be released totally or par- 
tially at any time during the month by 
order of the state energy office (or the 
DOE Regional Office where appropri- 
ate). Inasmuch as the set-aside for the 
1977-1978 winter was used sparingly, 
you are specifically requested to com- 
ment as to whether four percent of a 
prime supplier’s supplies is too great a 
percentage to be set aside and whether 
a smaller portion—for example, 2 per- 
cent—may be more appropriate. 

Set-aside volumes would be available 
for assignments to wholesale purchas- 
er-consumers and end-users who have 
made unsuccessful efforts to obtain 
supplies to meet an emergency or 
hardship. Such assignments would be 
limited to that volume required to sat- 
isfy certified requirements and condi- 
tioned upon the demonstrations of 
hardship. Assignments would also be 
made to wholesale purchaser-resellers 
who are unable to obtain a sufficient 
volume of product to meet the emer- 
gency or hardship needs of those 
wholesale purchaser-consumers and 
end-users with whom the wholesale 
purchaser-reseller had a supplier/pur- 
chaser relationship on December 1, 
1978. 

An application for assignment of set- 
aside volumes would be made to the 
appropriate state energy office which 
would approve or disapprove the appli- 
cation. Since an assignment would 
only be made in response to emergen- 
cy situations, an applicant would not 
be required to make its application in 
writing. Each applicant would be re- 
quired, however, to submit a written 
certification as to the validity of the 
emergency or hardship situation to 
the state energy office within 5 days 
of its verbal or written application. 

If the State energy office were to ap- 
prove an application, it would assign a 
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prime supplier to furnish the appli- 
cant an amount from the set-aside. 
The State energy office would issue to 
both the applicant and the representa- 
tive of the prime supplier a document 
authorizing such assignment. This 
document would entitle the applicant 
to receive the assigned volume from 
any convenierit local distributor of the 
prime supplier from which the set- 
aside assignment had been made. Such 
document would expire 10 days after 
issuance unless it had been presented 
to the prime supplier or a deisgnated 
local distributor of the prime supplier. 

Each month the State energy office 
would submit to the appropriate DOE 
Regional Office copies of all authoriz- 
ing documents issued during the previ- 
ous month and a tabulation of the 
usage of the middle distillate set-aside 
during the previous month. 

In reimposing special set-aside proce- 
dures for middle distallates, we would 
be taking action under section 12(f) of 
the Emergency Petroleum Allocation 
Act of 1973, as amended (EPAA, Pub. 
L. 93-159), which permits the Presi- 
dent to prescribe such a regulation 
upon a determination by him that 
such regulation is necessary to and 
consistent with the attainment of the 
objectives specified in section 4(b)(1) 
of the EPAA. Our preliminary deter- 
mination is that adoption of a set- 
aside program for the 1978-79 winter 
would be necesssary to and consistent 
with the attainment of these objec- 
tives. In particular, we believe that 
such a regulation would promote 
public health, safety and welfare (in- 
cluding maintenance of residential 
heating for individual homes, apart- 
ments and similar occupied dwelling 
units) and the equitable distribution 
of refined petroleum products among 
all regions and areas of the United 
States, and sectors of the petroleum 
industry, and among all users. 

For these reasons we have also de- 
termined that this is a significant pro- 
posal subject to the requirements of 
the DOE’s interim management direc- 
tive issued on April 25, 1978 (43 FR 
18634, May 1, 1978), establishing pro- 
cedures for the development and anal- 
ysis of significant regulations. The di- 
rective requires that notices of pro- 
posed significant regulations provide 
at least a 60-day public comment 
period, except that a shorter comment 
period may be approved by the Secre- 
tary, Deputy Secretary, or Under Sec- 
retary of Energy under extraordinary 
circumstances. Inasmuch as the use of 
middle distillates for heating purposes 
has already begun in some areas of the 
country, the Deputy Secretary has ap- 
proved the establishment of a 30-day 
period for public comment on this pro- 
posal. In this connection, we are also 
proposing to make any final rule 
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adopted in this proceeding effective on 
its date of issuance. 


III. HEARING AND COMMENT PROCEDURES 


A public hearing on the matters con- 
sidered in this proposal will begin at 
9:30 a.m. on December 7, 1978, and will 
be continued, if necessary, to Decem- 
ber 8, 1978, in Room 2105, 2000 M 
Street NW, Washington, D.C. 20461. 
Any person who has an interest in this 
proceeding, or who is a representative 
of a group or class of persons that has 
an interest in this proceeding, may 
make a written request for an opportu- 
nity to make an oral presentation. 
Your request should be directed to 
Public Hearing Management, Docket 
No. ERA-R-78-20, Room 2313, 2000 M 
Street NW., Washington, D.C. 20461, 
and must be received before 4:30 p.m. 
on November 27, 1978. You may hand- 
deliver your request between the 
hours of 8 a.m. and 4:30 p.m., Monday 
through Friday. Label your request 
both on the document and on the en- 
velope “Special Set-Aside Procedures 
for Middle Distillates.” 

In your request, you should briefly 
describe your interest; if appropriate, 
state why you are a proper representa- 
tive of a group or class of persons 
having such interest; and give a con- 
cise summary of the proposed oral 
presentation and a phone number 
where we may contact you through 
November 30, 1978. If you are selected 
to be heard, we will notify you before 
4:30 p.m., local time, November 30, 
1978. You must submit 100-copies of 
your statement to Public Hearing 
Management, Docket No. ERA-R-78- 
20, Room 2313, 2000 M Street NW., 
Washington, D.C. 20461, before 4:30 
p.m. on December 7, 1978. 


We reserve the right to select the. 


persons to be heard at the public hear- 
ing, to schedule their respective pre- 
sentations and to establish the proce- 
dures governing the conduct of the 
hearing. We may limit the length of 
each presentation, based on the 
number of persons requesting to be 
heard. 

We will designate a DOE official to 
preside at the hearing. This will not be 
a judicial or evidentiary-type hearing. 
Questions may be asked only by those 
conducting the hearing, and there will 
be no cross-examination of persons 
presenting statements. At the conclu- 
sion of all initial oral statements, each 
person who had made an oral state- 
ment will be given the opportunity, if 
he or she so desires, to make a rebut- 
tal statement. Rebuttal statements 
will be given in the order in which the 
initial statements were made and will 
be subject to time limitations. 

You may submit questions to be 
asked of any person making a state- 
ment at the hearing to Public Hearing 
Management, Docket No. ERA-R-78- 
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20, Room 2313, 2000 M Stréet NW., 
Washington, D.C. 20461, before 4:30 
p.m. on December 4. If you wish to ask 
a question at the hearing, you may 
submit it in writing to the presiding 
officer. We will determine whether the 
question is relevant and whether the 
time limitations permit it to be pre- 
sented for answer. 

The presiding officer will announce 
any further procedural rules needed 
for the proper conduct of the hearing. 

We will have a transcript of the 
hearing made, and we will retain the 
entire record of the hearing, including 
the transcript, and make it available 
for inspection at the Office of Public 
Information, Economic Regulatory 
Administration, Room B-110, 2000 M 
Street NW., Washington, D.C. between 
the hours of 8 a.m. and 4:30 p.m., 
Monday through Friday. You may 
purchase a copy of the transcript from 
the reporter. 

We also invite you to participate in 
this rulemaking proceeding by submit- 
ting data, views or arguments with re- 
spect to the proposal set forth in this 
notice to Public Hearing Management, 
Docket No. ERA-R-78-20, Room 2313, 
2000 M Street NW., Washington, D.C. 
20461. You should identify your com- 
ments on the outside envelope and on 
each document with the docket 
number and the designation ‘Special 
Set-Aside Procedures for Middle Dis- 
tillates.”” You should submit fifteen 
copies. We will consider all comments 
received by December 20, 1978, and all 
relevant information before taking 
further action on this matter. 

Any information or data you submit 
pursuant to the above procedures and 
which you consider to be confidential 
must be so identified and submitted in 
one copy only. We reserve the right to 
determine the confidential status of 
the information or data and to treat it 
according to our determination. 


IV. OTHER MATTERS 


As required by section 7(a) of the 
Federal Energy Administration Act of 
1974, Pub. L. 93-275, a copy of this 
notice has been submitted to the Ad- 
ministrator of the Environmental Pro- 
tection Agency for his comments con- 
cerning the impact of this proposal on 
the quality of the environment. The 
Administrator had no comments on 
this proposal. 

We have determined that a regula- 
tory analysis pursuant to the Presi- 
dent’s Executive Order No. 12044 (43 
FR 12661, March 24, 1978), which re- 
quires analysis of proposals that would 
have a major economic impact, is not 
required for this proposed rulemaking 
on the ground that it will not have a 
major economic impact. 

Pursuant to the requirements of 
Section 404(a) of the DOE Act, we 
have referred this proposed rule, con- 
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currently with the issuance hereof, to 
the Federal Energy Regulatory Com- 
mission for a determination in its dis- 
cretion whether the proposed rule 
would significantly affect any function 
within the Commission’s jurisdiction. 


(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L. 
93-511, Pub. L. 94-99, Pub. L. 94-133, Pub. L. 
94-163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended, Pub. L. 94-332, Pub. L. 94-385, 
Pub. L. 95-70, and Pub. L. 95-91; Energy 
Policy and Conservation Act, Pub. L. 94-163, 
as amended, Pub. L. 94-385, and Pub. L. 95- 
70; Energy Conservation and Production 
Act, Pub. L. 94-385, as dmended, Pub. L. 95- 
70, Pub. L. 95-91; Department of Energy Or- 
ganization Act, Pub. L. 95-91; E.O. 11790, 39 
FR 23185; E.O. 12009, 42 FR 46267.) 


In consideration of the foregoing, 
part 211 of chapter II, title 10 of the 
Code of Federal Regulations, is pro- 
posed to be amended as set forth 
below. 


Issued in Washington, D.C., Novem- 
ber 14, 1978. 


HAZEL ROLLINS, 
Deputy Administrator, 
Economic 
Regulatory Administration. 


The appendix to subpart A of part 
211 is amended by adding special rule 
No. 6 to read as follows: 


SPECIAL RULE No. 6 


SPECIAL SET-ASIDE PROCEDURES FOR MIDDLE 
DISTILLATES 


1. Scope. This special rule provide for a 
set-aside program for middle distillates for 
the period (from the date of publication of 
this Special Rule) through March 31, 1979, 
as provided below, notwithstanding the ex- 
emption of middle distillates from the man- 
datory petroleum allocation and price regu- 
lations effective July 1, 1976. 

2. Provision for middle distillate set-aside. 
* Notwithstanding the provisions of para- 
graphs (b) and (c) of § 210.35 of part 210 of 
this chapter and of subparagraphs (b) (5) 
and (6) of § 211.1 of this part, a set-aside is 
hereby established for the period (from the 
date of publication of this special rule) 
through March 31, i979, for designated 
middle distillates for assignment by State 
offices in accordance with the provisions of 
this special rule. - 

For purposes of this special rule the term 
middle distillates includes the following, as 
defined in § 212.31 of part 212 of this chap- 
ter: No. 1 heating oil, No. 1-D diesel fuel, 
No. 2 heating oil, No. 2-D diesel fuel and 
kerosene. 

3. Set-aside volume. A prime supplier shall 
inform each appropriate State office 
monthly of the estimated volume of middle 
distillates to be sold into a State for con- 
sumption within that State. The set-aside 
volume available in a State for a particular 
month shall be the sum of the amounts cal- 
culated by multiplying four (4) percent by 
each prime supplier's estimated portion of 
its total supply for that month which will 
be sold into that State’s distribution system 
for consumption within the State. The set- 
aside for a particular month cannot be accu- 
mulated from prior months or deferred to 
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later months; it shall be made available 
from stocks of prime suppliers whether di- 
rectly or through their wholesale purchas- 
er-resellers. 

4. State representative. Each supplier shall 
designate a representative for each State in 
which the supplier is a prime supplier to act 
for and on behalf of the prime supplier with 
respect to set-aside petitions and assign- 
ments from the set-aside to be supplied by 
that prime supplier. Each prime supplier for 
a State shall designate its representative for 
that State and shall notify in writing the 
appropriate State and DOE regional offices 
of such designation within twenty (20) days 
after the effective date of this special rule. 
The State office shall to the maximum 
extent possible consult with a prime suppli- 
er’s representative prior to issuing any au- 
thorizing document affecting set-aside vol- 
umes to be provided by the prime supplier. 

5. Eligible recipients of set-aside volumes. 
The set-aside provided for by this special 
rule shall be utilized by the State offices in 
issuing authorizations to applicants for des- 
ignated middle distillates to be supplied by a 
prime supplier to meet hardship and emer- 
gency requirements of wholesale purchaser- 
consumers and end-users. To facilitate relief 
of the hardship and emergency require- 
ments of wholesale purchaser-consumers 
and end-users, the State office may also 
direct that a wholesale purchaser-reseller be 
supplied from the set-aside to enable the 
wholesale purchaser-reseller to supply the 
emergency and hardship needs of wholesale 
purchaser-consumers and end-users with 
whom the wholesale purchaser-reseller had 
a supplier/purchaser relationship on De- 
cember 1, 1978. 

6. Term of. assignments, Assignments to 
eligible end-users and wholesale purchaser- 
consumers under section 5 of this special 
rule by a State office shail be made to meet 
the emergency or hardship conditions being 
experienced during that period. Assign- 
ments to wholesale purchaser-resellers shall 
be only for the period necessary to preclude 
hardship and provide emergency require- 
ments to that wholesale purchaser-reseller’s 
wholesale purchaser-consumers and end- 
users. No assignments under this special 
rule shall relate to any period subsequent to 
March 31, 1979. 

7. Application for assignment. All applica- 
tions for assignment under this special rule 
shall be made to the State office having ju- 
risdiction over the State in which the appli- 
cant conducts its business operations, in ac- 
cordance with the procedures set forth in 
§§ 205.211-218 of subpart Q of part 205 of 
this chapter with respect to the State set- 
aside, except as otherwise provided in this 
special rule. Within five (5) days of its appli- 
cation for assignment of middle distillates 
under these special procedures, an applicant 
shall submit to the State office a written 
certification that such application was for a 
valid hardship or emergency situation. 

8. Transfer of functions to DOE regional 
office. Any State may elect irrevocably at 
any time to transfer administration of the 
middle distillate set-aside established by 
this special rule from its State office to the 
DOE regional office which has jurisdiction 
over said State, and will inform the DOE re- 
gional office in writing of such election. In 
the event of such an election by a particular 
State, all applications by applicants con- 
ducting business within that State shall be 
made to the appropriate DOE regional 
office. With respect to applications made to 


a DOE regional office under this section all 
references to a State office in this special 
rule and subpart Q of Part 205 of this chap- 
ter shall be deemed to refer to the appropri- 
ate DOE regional office. 

9., Approval of application. If a State 
office approves an application for assign- 
ment, it shall assign a prime supplier an 
amount from the set-aside to the applicant 
necessary to meet the expressed emergency 
hardship condition. To determine an appro- 
priate prime supplier, the State office may 
coordinate with the State representatives of 
prime suppliers. 

10. Authorizing document. The State 
office shall issue to an applicant granted an 
assignment a document authorizing such as- 
signment. A copy of the authorizing docu- 
ment (or a summary) shall also be provided 
by the State office to the designated State 
representative of the prime supplier as- 
signed to the applicant. An authorizing doc- 
ument not presented to either the prime 
supplier or a designated local distributor of 
the prime supplier within ten (10) days of is- 
suance shall expire after that ten-day 
period. The State office shall by the 20th 
day of each month submit to the appropri- 
ate DOE regional office copies of all autho- 
rizing documents issued during the preyious 
month and a tabulation of the usage of the 
middle distillate set-aside during the previ- 
ous month. 

11. Supplier’s responsibilities. When pre- 
sented with an authorizing document, sup- 
pliers shall provide the assigned amount of 
middle distillates to an applicant. The au- 
thorizing document shall entitle the appli- 
cant to receive product from any convenient 
local distributor of the prime supplier from 
which the set-aside assignment has been 
made. Wholesale purchaser-resellers of 
prime suppliers shall, as nonprime suppliers, 
honor such authorizing documents upon 
presentation and shall not delay deliveries 
required by the authorizing documents 
while confirming such deliveries with the 
prime supplier. Any nonprime supplier 
which provides middle distillates pursuant 
to an authorizing document shall in turn re- 
ceive from its prime supplier an equivalent 
volume of the product. The requirements of 
paragraph (b) of § 210.62 of part 210 of this 
chapter continue to apply to suppliers to 
whom an authorizing document is presented 
pursuant to this special rule to prohibit any 
form of discrimination (including price dis- 
crimination) which has the effect of circum- 
venting, frustrating or impairing the objec- 
tives, purposes and intent of this special 
rule. 

12. Prime suppliers. All prime suppliers 
shall supply designated middle distillates 
from their set-aside volume each month, as 
directed by the State offices, not to exceed 
the total set-aside volume for such middie 
distillates for that month for the State con- 


-cerned. 


13. Release of set-aside. At any time during 
the month, a State office may order the re- 
lease of part or all of a prime supplier's set- 
aside volume through the prime supplier’s 
normal distribution system in the State. 

14. Orders issued by State offices. Autho- 
rizing documents and other orders issued 
pursuant to this special rule shall be in writ- 
ing and effective immediately upon presen- 
tation to the prime supplier’s designated 
State representative. Authorizing docu- 
ments shall represent a call on the prime 
supplier’s set-aside volumes for the month 
of issuance irrespective of the fact that de- 
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livery cannot be made until the following 
month. Any order issued by a State office 
pursuant to this special rule may be ap- 
pealed to the DOE regional office that has 
jurisdiction over the State involved, in ac- 
cordance with the procedures set forth in 
subpart H of part 205 of this chapter. Any 
appeal from such an order shall be filed 
within ten (10) days of service of the order 
from which the appeal is taken. If a State 
office fails to take action on an application 
within ten (10) days of filing, the applicant 
may treat the application as having been 
denied in all respects and may appeal there- 
from as provided in this section. 


{FR Doc. 78-32550 Filed 11-15-78; 3:11 pm] 
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